
621

Immigration and Naturalization Service, Justice § 245a.19

alien is determined to be ‘‘likely to be-
come a public charge’’, he or she may
still be admissible under the terms of
the Special Rule.

(1) In determining whether an alien is
‘‘likely to become a public charge’’, fi-
nancial responsibility of the alien is to
be established by examining the total-
ity of the alien’s circumstance at the
time of his or her application for ad-
justment. The existence or absence of a
particular factor should never be the
sole criteria for determining if an alien
is likely to become a public charge.
The determination of financial respon-
sibility should be a prospective evalua-
tion based on the alien’s age, health,
family status, assets, resources, edu-
cation and skills.

(2) The special rule for determination
of public charge under paragraph (d)(3)
of this section is to be applied only
after an initial determination that the
alien is inadmissible under the provi-
sions of section 212(a)(4) of the Act.

(3) An alien who has a consistent em-
ployment history which shows the abil-
ity to support himself or herself even
though his or her income may be below
the poverty level is not excludable
under paragraph (c)(2)(iv) of this sec-
tion. The alien’s employment history
need not be continuous in that it is un-
interrupted. It should be continuous in
the sense that the alien shall be regu-
larly attached to the workforce, has an
income over a substantial period of the
applicable time, and has demonstrated
the capacity to exist on his or her in-
come without recourse to public cash
assistance. The Special Rule is pro-
spective in that the Service shall de-
termine, based on the alien’s history,
whether he or she is likely to become a
public charge. Past acceptance of pub-
lic cash assistance within a history of
consistent employment will enter into
this decision. The weight given in con-
sidering applicability of the public
charge provisions will depend on many
factors, but the length of time an ap-
plicant has received public cash assist-
ance will constitute a significant fac-
tor. It is not necessary to file a waiver
in order to apply the special rule for
determination of public charge.

(e) Public cash assistance and criminal
history verification. Declarations by an
alien that he or she has not been the

recipient of public cash assistance and/
or has not had a criminal record are
subject to a verification by the Serv-
ice. The alien must agree to fully co-
operate in the verification process.
Failure to assist the Service in
verifying information necessary for
proper adjudication may result in de-
nial of the application.

§ 245a.19 Interviews.

(a) All aliens filing applications for
adjustment of status with the Service
under this section must be personally
interviewed, except that the adjudica-
tive interview may be waived for a
child under the age of 14, or when it is
impractical because of the health or
advanced age of the applicant. Appli-
cants will be interviewed by an immi-
gration officer as determined by the
Director of the Missouri Service Cen-
ter. An applicant failing to appear for
the scheduled interview may, for good
cause, be afforded another interview.
Where an applicant fails to appear for
two scheduled interviews, his or her ap-
plication shall be denied for lack of
prosecution. Applications for LIFE Le-
galization adjustment may be denied
without interview if the applicant is
determined to be statutorily ineligible.

(b) At the time of the interview,
wherever possible, original documents
must be submitted except the fol-
lowing: official government records;
employment or employment-related
records maintained by employers,
unions, or collective bargaining organi-
zations; medical records; school records
maintained by a school or school
board; or other records maintained by
a party other than the applicant. Cop-
ies of records maintained by parties
other than the applicant which are sub-
mitted in evidence must be certified as
true and correct by such parties and
must bear their seal or signature or the
signature and title of persons author-
ized to act in their behalf.

(c) If at the time of the interview the
return of original documents is desired
by the applicant, they must be accom-
panied by notarized copies or copies
certified true and correct by the alien’s
representative. At the discretion of the
district director, original documents,

VerDate 11<MAY>2000 08:52 Feb 21, 2002 Jkt 197025 PO 00000 Frm 00621 Fmt 8010 Sfmt 8010 Y:\SGML\197025T.XXX pfrm01 PsN: 197025T



622

8 CFR Ch. I (1–1–02 Edition)§ 245a.20

even if accompanied by certified cop-
ies, may be temporarily retained for fo-
rensic examination by the Service.

§ 245a.20 Decisions, appeals, motions,
and certifications.

(a) Decisions.
(1) Approval of applications. If the

Service approves the application for
adjustment of status under LIFE Le-
galization, the district director shall
record the alien’s lawful admission for
permanent residence as of the date of
such approval and notify the alien ac-
cordingly. The district director shall
also advise the alien regarding the de-
livery of his or her Form I–551, Perma-
nent Resident Card, and of the process
for obtaining temporary evidence of
alien registration. If the alien has pre-
viously been issued a final order of ex-
clusion, deportation, or removal, such
order shall be deemed canceled as of
the date of the district director’s ap-
proval of the application for adjust-
ment of status. If the alien had been in
exclusion, deportation, or removal pro-
ceedings that were administratively
closed, such proceedings shall be
deemed terminated as of the date of ap-
proval of the application for adjust-
ment of status by the district director.

(2) Denials. The alien shall be notified
in writing of the decision of denial and
of the reason(s) therefore. If the Serv-
ice intends to rely on adverse informa-
tion of which the applicant is not
aware, the Service will comply with
§ 103.2(b)(16) of this chapter, and will
not deny the application until the ap-
plicant has had the opportunity to re-
spond to the adverse information. If in-
consistencies are found between infor-
mation submitted with the adjustment
application and information previously
furnished by the alien to the Service,
the alien shall be afforded the oppor-
tunity to explain discrepancies or
rebut any adverse information. A party
affected under this part by an adverse
decision is entitled to file an appeal on
Form I–290B, Notice of appeal to the
Administrative Appeals Unit (AAU),
with required fee specified in
§ 103.7(b)(1) of this chapter. Except in
instances when a LIFE Legalization
application is denied for failure to es-
tablish timely application for class
membership in the CSS, LULAC, or

Zambrano lawsuit, or in instances when
the LIFE Legalization applicant failed
to present a prima facie application for
LIFE Legalization as defined in
§ 245a.13(c), employment authorization
will be granted until a final decision
has been rendered on appeal or until
the end of the appeal period if no ap-
peal is filed. After exhaustion of an ap-
peal, an alien who believes that the
grounds for denial have been overcome
may submit another application with
fee, provided that the application is
submitted on or before May 31, 2002.

(b) Appeals process. An adverse deci-
sion under this part may be appealed to
the Associate Commissioner, Examina-
tions, Administrative Appeals Office
(AAO), who is the appellate authority
designated in § 103.1(f)(3) of this chap-
ter. Any appeal shall be submitted to
the Service office that rendered the de-
cision with the required fee.

(1) If an appeal is filed from within
the United States, it must be received
by the Service within 30 calendar days
after service of the Notice of Denial
(NOD) in accordance with the proce-
dures of § 103.3(a) of this chapter. An
appeal received after the 30 day period
has tolled will not be accepted. The 30
day period for submitting an appeal be-
gins 3 days after the NOD is mailed. If
a review of the Record of Proceeding
(ROP) is requested by the alien or his
or her legal representative, and an ap-
peal has been properly filed, an addi-
tional 30 days will be allowed for this
review from the time the ROP is
photocopied and mailed.

(2) If an applicant’s last known ad-
dress of record was outside the United
States, and the NOD was mailed to
that foreign address, the appeal must
be received by the Service within 60
calendar days after service of the NOD
in accordance with the procedures of
§ 103.3(a) of this chapter. An appeal re-
ceived after the 60 day period has tolled
will not be accepted. The 60-day period
for submitting an appeal begins 3 days
after the NOD is mailed.

(c) Motions. The Service director who
denied the application may reopen and
reconsider any adverse decision sua
sponte. When an appeal to the AAO has
been filed, the director may issue a new
decision that will grant the benefit
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